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[Names and Addresses of Attorneys.]

C. H. LINGENFELTEE, U. S. Attorney for

the District of Idaho,

Attorney for the Defendant in Error.

MYRON A. FOLSOM, Esq., Spokane, Wash.,

J. H. FORNEY, Esq., Moscow, Idaho,

Attorneys for Plaintiff in Error.

In the Circuit Court of the United States, Ninth

Judicial Circuit, for the District of Idaho,

Northern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-
CENTRATING COMPANY (a Corpora-

tion),

Defendant.

Complaint.

The United States of America, by C. H. Lingen-

felter, its attorney for the District of Idaho, acting

in this behalf by direction of the Attorney General

of the United States, brings this its complaint

against the Bunker Hill & Sullivan Mining & Con-

centrating Company, a corporation, and for cause

of action alleges

:

I.

That at all the times herein mentioned the Bunker

Hill & Sullivan Mining & Concentrating Company
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was and now is a corporation organized under tlie

laws of the State of Oregon and doing business

within the State and District of Idaho, with its prin-

cipal place of business, in said State and District of

Idaho, at Kellogg, County of Shoshone, State and

District of Idaho.

II.

That on or about the 18th day of November, 1903,

one W. M. Messinger, made Homestead Entry No.

1483 at the United States Land Office in the Coeur

d'Alene, Idaho, land district for the S. I/2 NW. 14

and Lots 3 and 4, Section 4, in Township 48 North,

Range 2 East, Boise Meridian, said land then and

there being non-mineral, unreserved public lands of

the United States and not within the limits of any

railroad grant.

III.

That on or about the day of February, 1906,

the said W. M. Messinger relinquished his said home-

stead entry to the United States and wholly failed

to perfect a title thereto under the homestead laws

of the United Sates, or at all.

IV.

That heretofore, to wit, between the 1st day of

April, 1904, and the 31st day of December, 1905,

the said W. M. Messinger, then and there unlaw-

fully and willfully felled, cut down and removed

timber and trees, then and there standing and

growing, and then and there being upon the said

lands aforesaid, and the said timber and trees then

and there being the property of the said plaintiff.
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The United States of America, and unlawfully and

willfully manufactured therefrom 8652 linear feet

of 6-incli stulls of the value of 2% cents per linear

foot and 394 linear feet of 8-inch stulls of the value

of 4 cents per linear foot, and 7220 linear feet of

10-inch stulls of the value of 6 cents per linear foot,

and 2412 linear feet of 12-inch stulls of the value

of 7 cents per linear foot, and 881 linear feet of

14-inch stulls of the value of 8 cents per linear foot,

and 323 linear feet of 16-inch stulls of the value of

9 cents per linear foot, and 740 cords of wood of

the value of $4 per cord, and of the total value of

$3,872.02, then and there the property of the plain-

tiff ; which said stulls and cordwood the said W. M.

Messinger aforesaid did then and there unlawfully

and wrongfully convert to his own use and benefit

and unlawfully and wrongfully took and carried

away the said timber, trees, stulls and cordwood so

felled and cut from the place where felled and cut

aforesaid to or near the town of Kellogg in the

County of Shoshone, State of Idaho, and thereafter

unlawfully and wrongfully sold and delivered the

said timber, trees, stulls and cordw^ood so cut, felled

and removed as aforesaid, to the defendant, the

Bunker Hill & Sullivan Mining & Concentrating

Company, a corporation, and the said Bunker Hill

& Sullivan Mining & Concentrating Company, then

and there received into its possession the said tim-

ber, trees, stulls and cordwood, so unlawfully and

willfully cut by the said W. M. Messinger aforesaid

of the total value of $3,872.02, being then and there

the property of the plaintiff, and then and there
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received the same from the said W. M. Messinger,

and then and there unlawfully and wrongfully ap-

propriated and converted the same to its own use and

benefit to the damage of the plaintiff in the sum of

Three Thousand Eight Hundred and Seventy-two

Dollars and Two Cents.

Wherefore, plaintiff demands judgment against

the defendant, the Bunker Hill & Sullivan Mining

& Concentrating Company, a corporation, for the

sum of $3,872.02, together with costs of suit, and

such other and further relief as to the Court may
seem meet and proper.

C. H. LINGENFELTER,
United States District Attorney for the District of

Idaho, and Attorney for Plaintiff.

State of Idaho,

County of Ada,—ss.

C. H. Lingenfelter, being first duly sworn on his

oath, deposes and says : That he is the United States

District Attorney for the District of Idaho and

attorney for the plaintiff and that he makes this

affidavit for and on behalf of the United States of

America; that he has read the foregoing complaint

and knows the contents thereof and that the same

is true as he verily believes.

C. H. LINGENFELTER.
Subscribed and sworn to before me this 14th day

of January, A. D. 1909.

A. L. RICHARDSON,
Clerk United States Circuit Court.
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[Endorsed] : Filed Jan. 14, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Northern Division,

No. 395.

THE UNITED STATES OF AMERICA

vs.

BUNKER HILL & SULLIVAN MINING & CON-
CENTRATING COMPANY (a Corpora-

tion).

Summons.

The President of the United States, to Bunker Hill

& Sullivan Mining & Concentrating Company,

a Corporation, the above named defendant,

Greeting

:

You are hereby commanded to be and appear in

the above-entitled court, holden at Moscow in said

District, and answer the complaint filed against you

in the above-entitled action within twenty days from

the date of the service of this Summons upon you,

if served within the Northern Division of said dis-

trict, or if served mthin any other Division of said

District, then within forty days from the date of

such service upon you; and if you fail so to appear

and answer, for want thereof, the plaintiff will apply

to the Court for the relief demanded in the com-

plaint, to wit: for a judgment in the sum of $3,872.02,

together \\4th costs of suit.
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The facts more fully appearing in plaintiff's com-

plaint, a certified copy of which is hereto attached

and made a part hereof.

And this is to command you the marshal of said

district, or your deputy, to make due service and

return of this Sunmions. Hereof fail not.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, and the seal of said Circuit Court,

affixed at Boise, in said District this 14th day Jan-

uary, 1909.

[Seal] A. L. RICHAEDSON,
Clerk.

I hereby certify that I received the within sum-

mons at Moscow, Latah County, Idaho, on Jan. 16th,

1909, and served the same upon the Bunker Hill &
Sullivan Mining & Concentrating Co., a corporation,

by personally handing to and leaving with Stanley

A. Easton, Statutory Agent of said Bunker Hill &
Sullivan Mining & Concentrating Co., a corporation,

at Kellogg, Shoshone Co., Idaho, on Jan. 21, 1909,

a duplicate copy of said Summons attached to a copy

of Complaint referred to in said Summons.

S. L. HODGIN,
U. S. Marshal.

By J. E. Green,

Deputy.

Moscow, Idaho, Jan. 23rd, 1909.

[Endorsed] : Xo. 395. In the Circuit Court of

the United States for the District of Idaho, Xorthern

Di\'ision. United States of America vs. Bunker
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Hill & Sullivan Mining & Concentrating Company, a

Corporation. Summons. Returned and filed Jan.

26, 1909. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, for the District of Idaho,

Northern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-
CENTRATING COMPANY (a Corpora-

tion),

Defendant.

Demurrer.

Comes now the defendant in the above-entitled

action and demurs to the complaint filed herein and

for cause of demurrer alleges:

I.

That the complaint herein does not state facts

sufficient to constitute a cause of action against this

defendant.

Wherefore, defendant asks judgment on demurrer.

M. A. FOLSOM,
J. H. FORNEY,

Attorneys for Defendant.

I hereby certify that, in my opinion, the foregoing

demurrer is well founded in point of law.

J. H. FORNEY,
Of Counsel for Defendant.
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Service by copy of the foregoing demurrer is ad-

mitted at Boise, this 5th day of February, A. D. 1909.

C. H. LINGENFELTER,
U. S. Attorney.

[Endorsed] : Filed Feb. 5th, 1909. A. L. Richard-

son, Clerk.

[Order Overruling Demurrer, etc.]

JOURNAL ENTRY.
At a stated term of the Cii'cuit Court of the United

States for the District of Idaho, held at Moscow,

Idaho, on Tuesday, the 11th day of May, 1909.

Present: Hon. FRANK S. DIETRICH, Judge.

No. 395.

THE UNITED STATES

vs.

BUNKER HILL & SULLIVAN M. & C. COM-
PANY.

On this day was announced the decision of the

Court upon the demurrer to the complaint herein,

heretofore argued and submitted; ordered that said

demurrer be and the same is hereby overruled.

By agreement defendant is given 60 days from

date to answer.
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In the Circuit Court of the United States, Northern

Judicial Circuit, for the District of Idaho,

Northern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING AND
CONCENTRATING COMPANY (a Cor-

poration),

Defendant.

Amended Answer.

Comes the defendant, Bunker Hill & Sullivan Min-

ing and Concentrating Company, and by leave of

court first had and obtained files this its amended

answer to the complaint of plaintiff, as follows

:

I.

Defendant admits paragraph I of the complaint,

and the facts therein stated.

II.

Defendant admits that one W. M. Messinger made

homestead entry for the South half (%) of the

Northwest quarter (i/4) and Lots Three (3) and

(4) of Section 4, Township 48, N., R. 2 E., B. M., as

alleged in the complaint, but defendant denied that

said land was or is non-mineral. Defendant admits

that said land was unreserved, and not within the

limits of any railroad grant, but defendant alleges

the said land was in fact mineral land.
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III.

Defendant admits that in February, 1906, the said

Messinger relinquished his homestead entry to the

United States and wholly failed to protect the title

thereto under the homestead laws of the United

States or at all, but defendant is informed and be-

lieves, and upon said infonnation and belief alleges,

that at the time said Messinger made the said home-

stead entry, he believed the said land was agricul-

tural land and continued so to believe until the time

of said relinquishment.

IV.

Defendant admits that between the 1st day of

April, 1904, and the 31st day of December, 1905, the

said Messinger cut down and removed timber and

trees standing and growing upon the lands described

in the complaint. But defendant denies that said

cutting was unlawful or willful. Defendant alleges

that said timber was cut in good faith for the pur-

pose of clearing said land in the honest belief that

said land was capable of being cultivated and the

said timber was cut in order to render the said land

fit for cultivation, and only so much was removed

thereof as the said Messinger believed was neces-

sary to be removed in the progress and for the pur-

pose of cultivating said land.

Defendant admits that said Messinger manufac-

tured from said timber so cut 2652 linear feet of 6-

inch stulls; 394 linear feet of 8-inch stulls; 7220

linear feet of 10-inch stulls, and 2414 linear feet of

12-inch stulls: 888 linear feet of 14-inch stulls; 323
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linear feet of 16-incli stulls; and 621.3 cords of

wood, and lie sold said stiills and said cordwood to

defendant, but defendant denies that said Messinger

cut or sold to defendant in excess of 2652 linear feet

of 6-incli stulls, and denies that he cut or manufac-

tured or sold to defendant in excess of 621.3 cords

of wood from said land. And defendant denies

that the cutting or manufacturing of said stulls or

cordwood was unlawful or willful, but alleges that

the said cutting and manufacturing were done in

good faith and in accordance with the statutes of

the United States and the rules and regulations

promulgated by the Secretary of the Interior in

accordance therewith. Defendant admits that the

value of said stulls per linear foot and said cord-

wood per cord at the time and place of delivery to

the defendant herein were of the respective values

alleged in the complaint, but defendant alleges that

the stumpage value of said timber and cordwood so

cut at the time of said cutting did not exceed the

value of one-half cent per linear foot for the stulls,

and 50 cents per cord for the cordwood ; and defend-

ant denies that the said Messinger unlawfully or

wrongfully converted the said stulls or cordwood
for his own use or benefit ; and defendant denies that

the said Messinger lawfully took or carried away
the said timber, stulls or cordwood so felled and cut,

and denies that said Messinger unlawfully or wrong-

fully sold or delivered the said timber, trees or

stulls or cordwood so cut to the defendant, the

Bunker Hill & Sullivan Mining and Concentrating

Company, a corporation. Defendant admits that
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said Bunker Hill & Sullivan Mining and Concentrat-

ing Company received into its possession the said

timber, stulls and cordwood to the amount hereinbe-

fore admitted, but denies that the said timber and

cordwood were unlawfully or wrongfully cut by the

said Messinger, and denies that at the time of re-

ceiving the said timber and cordwood, the same were

the property of the plaintiff, and defendant denies

that the said defendant unlawfully or wrongfully

appropriated or converted said stulls and cordwood

to its own use or benefit to the damage of the plain-

tiff in the sum of $3,872.02 or in the damage of the

plaintiff in any sum whatever.

Further answering the complaint, the defendant

alleges

:

1. That one W. M. Messinger, being then a

citizen of the United States over the age of twenty-

one years, and being then duly qualified to make a

homestead entry, and being a bona fide resident of

the State of Idaho, did on or about the 18th day of

November, 1903, make Homestead Entry No. 1488

in the United States Land Office at Coeur d'Alene,

Idaho, for the South half (i/^) of the Northwest

quarter (1/4), and Lots Three (3) and Four (4) of

Section 4, Township 48, N. Eange 2 E., B. M. That

at the time of said entry said Messinger entered the

same in good faith for homestead purposes, believ-

ing that said land was more valuable for agricultural

pur^Doses than for mineral or other purposes. That

thereafter the said Messinger erected a home upon

the said land, moved his family thereon, and estab-

lished a residence thereon, and proceeded to cut the



vs. The United States of America. 13

timber described in the complaint herein in the pro-

cess of and for the purpose of clearing the land for

cultivation ; that at the time of said cutting the said

Messinger intended to sell the said timber for use

in mining; that said land lies on a mountain range,

rugged in character, and the said Messinger dis-

covered after cutting the timber described in said

complaint from said land that the said land was

sterile and rocky without sufficient soil to support

or admit of cultivation for purposes of husbandry,

and that said land was in fact mineral land, and de-

fendant alleges that said land was and is public min-

eral land, and was and is situated in the vicinity of

large and producing mines, and that said land was

not and is not subject to entry under existing laws

of the United States except for mineral entry.

That the timber cut and removed from said land

was cut and removed in good faith from public min-

eral land of the United States. That in cutting said

timber, stulls and cordwood, the said Messinger

complied with the Act of Congress of June 3d, 1878,

authorizing citizens and bona fide residents of min-

eral districts to cut timber on public mineral land,

and complied in all respects with the Act of Con-

gress of March 3d, 1891, 26 Statutes, 1093, and the

said Messinger in cutting said timber, stulls and

cordwood fully complied with all the rules and reg-

ulations prescribed by the Secretary of the Interior

for the cutting of timber upon public mineral lands

in accordance with the Acts of Congress. That said

Messinger in cutting said timber used all of each

tree cut that could be profitably used, and disposed
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of the tops, briisli and other refuse in such manner

as to prevent the spread of forest fires. That said

Messinger did not cut any growing trees of any kind

whatsoever less than eight inches in diameter, and

each and every tree so cut was more than eight inches

in diameter. That none of said timbers so cut or

removed was transported out of the State of Idaho.

That the timber cut and removed from said prem-

ises and sold to the defendant as hereinafter alleged

consisted of stulls for use in mining purposes. That

the quantity and description of said timber so cut

is heretofore correctly set forth in paragraph TV of

this answer, but the stimipage value of said timber

so cut did not exceed one-half cent per linear foot

for the stull timber and fifty cents per cord for the

cordwood.

2. That the said Messinger in the year 1906 sold

and delivered the same to the defendant for use in

its mining operations. That the said defendant

purchased said timber in good faith and in the

honest belief that the said Messinger had lawfully

cut the same in accordance with the statutes of the

United States, and was authorized to sell the same

for use in mining operations. That the defendant

paid the said Messinger for the said stulls and cord-

wood the total simi of $3,261.02, and used the said

stulls in the course of its mining operations for the

purpose of supporting tunnels, cross-cuts, drifts and

stopes through and from which lead and silver ores

was removed. That the said cordwood so purchased

by the defendant was likewise purchased in good

faith by the defendant and was used for the pui'pose
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of generating steam with which to operate the de-

fendant's said mines. That defendant's said mining

operations are conducted on a large scale, and that a

large amount of timber is and was necessary to the

successful operation of the defendant's mines. That

the mine of said defendant is situated near the town

of Kellogg, Idaho, and said stull timber and cord-

wood so purchased from the said Messinger was all

used within the State of Idaho near Kellogg, in said

State.

Wherefore, defendant prays that it may be hence

dismissed with its costs.

MYRON A. FOLSOM,
Spokane, Washington.

J. H. FORNEY,
Moscow, Idaho.

State of Idaho,

County of Latah,—ss.

S. A. Easton, being first duly sworn, deposes and

says: That he is an officer, to wit, the G-eneral Man-

ager of the defendant company; that he is the only

officer of said corporation within the said State of

Idaho who is familiar with the' facts set forth in

the above answer. That he has read the foregoing

answer, knows the contents thereof, and the same is

true of his own knowledge excepting as to such mat-

ters as are stated on information and belief, and as

to such matters he believes it to be true.

S. A. EASTON,
Subscribed and sworn to before me this 1st day of

Nov., 1909.

A. L. RICHARDSON,
Clerk.
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[Endorsed] : Filed Nov. 1, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Idaho, Northern

Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-

CENTRATING- COMPANY (a CoiTDoration),

Defendant.

Motion to Strike [Certain Allegations from the

Amended Answer, etc.]

Comes now the plaintiff in the above-entitled ac-

tion, by C. H. Lingenfelter, United States Attorney

for the District of Idaho and attorney for plaintiff,

and moves the Court to strike from the amended

answer of the defendant the following allegations

for the reasons following

:

I.

Moves the Court to strike out all that portion of

defendant's affirmative defense commencing at the

word "that" on page four of said answer, 14th line

from the top, to and including the word "wood" in

line 17, on page five of said answer, for the reason

that the same does not constitute a defense to this

action, in that the said affimiative defense attempts

to set up the mineral character of the land where the

answer of the defendant admits that the land in

question was entered as a homestead and that the
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timber was cut from said land while claimed as a

homestead. On the hearing of this motion plaintiff

will use this motion and all records and files in the

above cause or so much thereof as may be necessary.

C. H. LINGENFELTER,
United States Attorney for Idaho, and Attorney

for Plaintiff.

[Endorsed] : Filed Nov. 1, 1909. A. L. Richard-

son, Clerk.

[Order Denying Motion to Strike Part of Amended
Answer, etc.]

JOURNAL ENTRY.

At a stated term of the Circuit Court of the United

States for the District of Idaho, held at Moscow,

Idaho, on Monday the 1st da}^ of November,

1900. Present : Hon. FRANK S. DIETRICH,
Judge.

No. 395.

THE UNITED STATES OF AMERICA
vs.

THE BUNKER HILL & SULLIVAN M. & C.

COMPANY.

Now came the plaintiff by C. H, Lingenfelter, U.

S. District Attorney, and moved the Court to strike

out part of defendant's Amended Answer herein and

for judgment on the pleadings, which motion was

opposed by counsel for defendant, and upon con-

sideration the Court ordered that said motion to

strike out part of the Amended Answer and said
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motion for judgment upon the pleadings be and each

is hereby denied.

United States Circtiit Court, Northern Division, Dis-

trict of Idaho.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-

CENTRATING COMPANY,
Defendant.

Verdict.

We, the jury in the above-entitled cause, find for

the plaintiff and assess the damages at the sum of

$3,397.22.

M. H. DAGGETT,
Foreman.

[Endorsed] : Filed Nov. 3, 1909. A. L. Richard-

son, Clerk.

I7i the Circuit Court of the United States, Ninth

Judicial Circuit, for the District of Idaho,

Northern Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-
CENTRATING €0. (a Corporation),

Defendant.
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Judgment.

Now on this day this cause came on to be heard,

C. H. Lingenfelter, United States Attorney for the

District of Idaho, appearing for the plaintiff, and

Myron A. Folsom and James H. Forney appearing

for the defendant, a jury having been duly impan-

eled to try the cause and the matter having been

duly presented, now on this day the jury duly re-

turned its verdict into court to the effect that we,

the jury in the above-entitled cause, find for the

plaintiff and assess the damages to be awarded to

the said plaintiff in the sum of Three Thousand

Three Hundred and Ninety-seven Dollars and

Twenty-two cents ($3,397.22), and the Court being

fully advised in the premises:

It is hereby ordered, adjudged and decreed that

the 23laintiff, The United States of America, do have

and recover from the above-named defendant,

Bunker Hill & Sullivan Mining and Concentrating

Company, a corporation, the sum of $3,397.22 and its

costs in this behalf expended as allowed by law, in

the sum of $201.87.

Dated this 3d day of November, A. D. 1909.

I, A. L. Richardson, Clerk of the above-entitled

court, do hereby certify that the above and foregoing

is a true and correct copy of the judgment entered

in the above-entitled cause in Book 2 of judgments,

at page 217.
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In witness whereof I have hereunto set my hand

and the seal of this court this 3d day of November,

A. D. 1909.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : Filed Nov.. 3d, 1909. A. L. Richard-

son, Clerk.

In the United States Circuit Courts District of

IdaJio, Northern Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

BUNKER HILL & SULLIVAN MINING & CON-
CENTRATING COMPANY,

Defendant.

Bill of Exceptions.

Be it remembered that on the trial of this cause

in this court at the October term, A. D. 1909, of said

court, the Honorable Frank S. Dietrich presiding,

the following proceedings were had, to wit:

A jury was impaneled and sworn according to law,

and thereupon the plaintiff moved to strike from the

defendant's amended answer all that portion follow-

ing the words ^^ Further answering the complaint,"

being that portion containing the alleged defense

that the land from which the tunber was cut was

public mineral land, and that the timber was cut for

mining purposes pursuant to the Act of June 3d,
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1878, and the regulations thereunder. The Court

denied the said motion, to which plaintiff excepted.

Thereupon plaintiff to sustain the issue upon its

part offered the testimony of four witnesses, which

said testimony supported each and every allegation

of the complaint not admitted by the amended an-

swer.

At the close of the foregoing evidence in chief

offered by the plaintiff, the defendant to sustain the

issues upon its part, offered the testimony of nine

witnesses and certain exhibits, which testimony and

exhibits w^ere to the following effect:

[Testimony of M. J. Sinclair, for the Defendants.]

One M. J. SINCLAIR testified that he had been

familiar with the property from which the timber

involved in this action was cut since the year 1887;

that at that time he made certain mining locations

in the inunediate vicinity of the premises here in-

volved and on some of the mining claims in the near

vicinity of this land galena ore of very high grade

was discovered; that upon this land he knew^ at that

time at least one mining claim was located, although

he personally did not visit it; that timber had been cut

from the land by various individuals from the year

1887 until the year 1906. That the land from which

the timber in controversy was cut was mineral land,

and was in a mining district w^hich had produced

large quantities of silver-lead ore. He testified fur-

ther that during the month of October of the present

year he had visited the ground in dispute, and that

he found extensive mining works upon the property
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(Testimony of M. J. Sinclair.)

whicli must have cost about $10,000; that there were

well-defined veins upon the property carrying silver

and copper. He saw that a great deal of timber had

been cut from the premises, but saw no stumps less

than eight inches in diameter excepting along the

right of way of a telephone line which crossed the

premises. This telephone line was built about two

years prior to this trial.

[Testimony of W. M. Messinger, for the Defendant.]

W. M. MESSINGER testified that he was a native-

born citizen of the United States, and since prior to

1903 had been a citizen and resident of the State of

Idaho; that he entered the land as a homestead in

November, 1903. That he went upon the land for

the purpose of making it his home. He moved his

family thereon in March, 1904, and remained until

September or October. There was no water upon

the land and he was required to haul it. That the

nearest school was at Kingston, three miles away.

That he had a family consisting of a wife and three

children, and his famih^ refused to live there longer,

and had moved to the town of Kellogg, Idaho. In

March, 1905, he returned to the place and lived there

until September or October of that year. That his

purpose in filing a homestead upon said land was to

make it a home and to clear the land for cultivation

and for a pasture. That he thought about forty or

fifty acres could be plowed. That most of the bal-

ance could be used for pasture, but some of it was

pretty steep for that purpose; some grass grows
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(Testimony of W. M. Messinger.)

upon it. That he sowed some oats on a small patch

of ground and scattered grass seed over a small

portion of the balance. He testified further that he

purchased a relinquishment of the premises before

filing on the same and paid $150i; that there was a

cabin on the place at the time and he built an addi-

tion thereto. That in the winter of 1905-6 he sold

his relinquishment and moved away because he de-

termined he could not make a living on the place,

and for the reason that he had a contract at Osborn,

Idaho, to cut and furnish timber for other parties.

That in clearing the land he had cut certain timber

for stull timber, none of which was less than eight

inches in diameter at the bottom. That he had left

the tops and brush where they fell, but for the most

part it was very scattering and so far as he knew no

fire had crossed the place since that time. That in

cutting cordwood he had cut everything large and

small, whether less than eight inches or larger.

That he had used all of each tree that could profita-

bly be used. He testified that the land was moun-

tainous and sterile and not fit for cultivation. That

upon about fifteen acres of the tract, he cut every-

thing, both large and small, but upon the balance he

cut only that which was large enough for stulls.

[Testimony of the Witness McKinnon, for the De-

fendant.]

The witness McKINNON testified that he was a

miner by occupation; that he had gone upon the

premises in controversy and worked on certain

mining claims owned by his brother and other indi-



24 The Bunker Hill d- Sullivan Min. efe. Co.

(Testimony of McKinnon.)

viduals and bad lived in a cabin near tbe mining

works; tbat be bad remained tbere since tbe year

1907 working eontinuonsly. Tbat about 950 feet of

mining work consisted of tunnels and sbafts bad

been run and tbey sbowed well-defined veins con-

taining mineral-bearing rock.

[Testimony of Messrs. Easton, Sterling, Dunn,

Robinson and Bittner, for the Defendant.]

Tbe otber witnesses, EASTON, STEELING,
DUNN, EOBINSON and BITTNER all testified

tbat tbe land was mineral land. From tbeir testi-

mony it appeared tbat tbe Bunker Hill & Sullivan

Company's and tbe Federal Mining & Smelting Com-

pany's mines wbicb bad produced large quantities of

silver-lead ore were about two miles distant; tbat

tbe Corrigan mine on wbicb more tban $10,000 bad

been spent in developments, and wbicb contained a

body of ore was near tbe property from wbicb tbe

timber bad been cut. Tbat tbe propert}^ from wbicb

tbe timber was taken was mineral land and con-

tained well-defined veins carrying copper and silver.

Tbat about $10,000 wortb of development work bad
been done upon tbe property and tbat nearly tbe

entire land in controversy bad been covered by min-

ing locations. Tbat tbere was no brusb or tops on

tbe place wbic-b were likely to give rise to fire, and

tbat tbey bad observed no stumps on tbe place less

tban eigbt incbes in diameter. Tbat along tbe rigbt

of way of a telepbone line tbere was brusb wbicb
bad been left tbere by tbe telepbone company, tbe
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line having been put through about two years before

the trial.

The witness Easton testified that he had been

familiar with the land since 1903. That no fire had

crossed the land since that time. He further testi-

fied that the six-inch stulls purchased from Messen-

ger were six inches in diameter at the small end and

at the bottom and they were not less than ten inches

in diameter. He testified further that the stumpage

value in 1904 and 1905 of cordwood was 50 cents per

cord and the stumpage value of stull timber was

one-half cent per linear foot. He testified that he

had sold stumpage on that basis at that time. He
also testified that he purchased the timber to the

amount described in the answer from W. M. Messen-

ger in the years 1904 and 1905, and all of said timber

was used within the state of Idaho by the defendant

in its mining operations.

[Recital Relative to Exhibits Introduced by the De-

fendant.]

Defendant introduced as exhibits certain maps

showing the position of the mining claims upon the

land in controversy and showing the position of the

land with reference to the producing mines of Yreka

Mining District, Shoshone Coimty, Idaho. Photo-

graphs were introduced showing the character of the

surface of the ground, the mining works therein, and

the face of a drift in the property showing a mineral

vein in place. Other exhibits were introduced, con-

sisting of ore taken from the property, which the

witness testified showed by inspection copper, iron
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and silver. Defendant also introduced certified

copies of location notices of claims located, one in

1896, upon which, however, no work had been done

for a great many years, one in 1906, and four located

in 1907, by various individuals upon the land from

which the timber was cut.

[Recital Relative to Plaintiff's Oifers in Evidence,

etc.]

Thereupon defendant rested its case, and plaintiff

offered certain evidence in rebuttal, to the effect that

timber had been cut all over the property in dis-

pute, and that there was other timber in the im-

mediate vicinity of this particular place which was

in danger of fire ; that the brush left on the property

in controversy had been so left as to spread forest

fires; also evidence tending to show the stumpage

value and the value of timber after it had been

felled ; also that Messenger had a contract to sell the

timber in question to the defendant, which contract

had been entered into after he had filed upon the

land, but prior to the time that he moved his family

thereon. There was no evidence that Messenger had

any immediate need for pasture, nor was there any

evidence as to how or for what purpose, or for whose

stock, any pasture was to be used.

[Recital Relative to Plaintiff's Motion to Take from

the Jury Certain Evidence, etc.]

This was all the evidence in the case, and at the

conclusion the plaintiff moved the Court to take from

the jmy all evidence offered by the defendant to sus-

tain its defense that the land was mineral land and
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that the timber had been cut from mineral land by a

citizen of the United States under the act of June

3, 1878, and the rules of the Secretary of the Interior

made in pursuance thereof, upon the ground that

the said Messenger having filed a homestead entry

upon the land prior to the cutting of said timber

was precluded from showing that the said timber

was cut from mineral land for use in the state of

Idaho for mining purposes; and upon the further

ground that it appeared from the evidence that the

rules of the Secretary had not been complied with

with reference to the size of timber to be cut, in that

some timber had been cut less than eight inches in

diameter. After argument, the Court granted said

motion, and instructed the jury not to consider the

evidence offered by defendant to sustain said de-

fense, upon the ground that said land having been

filed upon as a homestead and under such filing be-

ing in the possession and occupation of Messenger,

who was claiming the right to occupy the same as a

homestead during the time the timber was being cut,

the same was not public land, and for the further

reason that it appeared from the evidence of both

parties without conflict that at least as to the fifteen

acres from which all of the timber was cut, both large

and small, the rules of the Secretary of the Interior

prescribing what timber could be cut from mineral

lands had been violated in that timber less than eight

inches in diameter had been cut; and that the de-

fendant, as a purchaser from Messenger, had no

better right to make such defense than Messenger

himself.
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To this ruling of the Court defendant duly ex-

cepted, its exception being allowed.

[Instructions of the Court to the Jury, etc.]

Thereupon the attorneys for the respective par-

ties addressed the jury, after which the Court in-

structed the jury at length with reference to the

rights of a homesteader to cut and sell timber from

a homestead for the purpose of clearing the same

for cultivation, and the measure of damages in the

event that the jury should find that the timber had

been cut unlawfully, which said detailed instructions

advised the jury that a homesteader had the right

to cut and remove the timber and do with it what he

pleased so fast as was reasonably necessary for the

purpose of clearing the land and making it available

for agricultural purposes, the Court emphasizing the

obligation of the homesteader while so doing to act

in good faith, with due regard for his own needs and

the rights of the United States so long as the latter

held legal title. In the course of such instructions,

and after advising the jury of the principles which

should control the conduct of a homesteader, the

Court, referring to the defense that Messenger con-

templated using that portion of the entry from which

the timber had been cut only for stulls, for pasture,

gave the following instruction:

"Now, cultivation, of course, may involve different

conditions, different circmnstances. Sometimes it

might mean the planting of an orchard, sometimes

the growing of alfalfa, sometimes the growing of

wheat or oats, and sometimes the production of
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grass. I do not say to you that the production of

grass is not a legitimate purpose, but where a home-

steader clears a large amount of land, much larger

than is necessary for plowing, and claims that he is

doing that for the purpose of pasture merely, you

should scrutinize what he says in that respect, and

what he has done in that respect, carefully, for the

purpose of seeing whether or not he is really acting

in good faith, for, as you must see, it would be easj

to resort to that method as a mere pretext or cover

for fraud."

To which instiTiction the defendant then and there

duly excepted, and particularly to that part which

advised the jury that it would be easy to resort to

that method as a mere pretext or cover for fraud,

upon the ground that such instruction was against

the law, and influenced the jury unduly to believe

that said Messenger acted in bad faith; and the de-

fendant likewise, in the presence of the jury, and

before the jury retired, excepted to the refusal of the

Court to submit to the jury the evidence to support

the defense that the land from which the timber was

cut was mineral land, not suitable for entry under

other laws than the mineral laws, and that the tim-

ber had been cut by a bona fide resident for use in

mining, said cutting having been done in accordance

with the act of June 3, 1878, and other valid rules.

Thereupon the jury retired for deliberation and

returned the following verdict:



30 The Bunker Hill d- Sullivan Min. etc. Co.

'^United States Circuit Court, Northern Division,

District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE BUNKER HILL & SULLIVAN MINING
& CONCENTRATING COMPANY,

Defendant.

Verdict [in Bill of Exceptions.]

We, the jur}^ in tlie above-entitled cause, find for

the plaintiff and assess the damages at the sum of

$3,397.22.

M. H. DAGGETT,
Foreman.

[Endorsed] : No. 395. Title. Verdict for Plain-

tiff. Filed Nov. 3, 1909. A. L. Richardson, Clerk."

[Recital Relative to Motion for Judgment Notwith-

standing the Verdict, etc.]

The defendant excepted to the said verdict and

moved the Court for a judgment in favor of the de-

fendant notwithstanding the verdict, on the ground

that the undisputed evidence showed that said tim-

ber cutting had been done in pursuance of the Act

of June 3d, 1878, and the regulations thereunder.

The Court denied said motion and the defendant

excepted.

Thereafter, and on the same day, the Court made

and entered judgment in favor of the plaintiff in the

sum of $3,397.22 and costs.
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[Order Settling, etc.. Bill of Exceptions.]

The foregoing bill of exceptions, duly and within

the time allowed b}^ law, proposed by the defendant,

is hereby, after certain alterations in and additions

thereto, duly settled and allowed as defendant's bill

of exceptions, it being certified that the same cor-

rectly states sufficient of the record for a full and

fair consideration of exceptions taken by the defend-

ant and therein noted.

Dated this 1st day of December, 1909.

FRANK S. DIETRICH,
United States District Judge who alone presided at

the trial of said cause.

[Endorsed] : Filed December 2, 1909. A. L.

Richardson, Clerk.

In the United States Circuit Court for the District

of Idaho, Northern Division.

AT LAW.

BUNKER HILL & SULLIVAN MINING AND
CONCENTRATING COMPANY,

Plaintiff in En'or,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

Petition for Writ of Error.

And comes now the plaintiif in error. Bunker Hill

and Sullivan Mining and Concentrating Company
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(defendant in the action), and says that on or about

the 3d day of November, 1909, the Circuit Court en-

tered a judgment herein in favor of the plaintiff,

United States of America, and against this defend-

ant. Bunker Hill and Sullivan Mining and Con-

centrating Company, in which judgment and the pro-

ceedings had prior thereto in this cause certain

errors were committed to the prejudice of this de-

fendant, all of which will more in detail appear from

the assignments of error which is attached and filed

with this petition.

Wherefore, this defendant praj^s that writ of error

may issue in this behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

a transcript of the record, proceedings and papers

in this cause duly authenticated may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California.

MYRON A. FOLSOM,
J. H. FORNEY,

Attorneys for the Defendant, Bunker Hill & Sul-

livan Mining and Concentrating Company.

Order Allowing Writ of Error.

On consideration of the foregoing petition and as-

signment of errors attached thereto, the Court does

allow the writ of error of the defendant, Bunker

Hill & Sullivan Mining and Concentrating Company,

upon giving bond according to law in the sum of
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Five Thousand Dollars ($5,000) which shall operate

as a supersedeas bond.

Dated this 2d day of December, 1909.

FRANK S. DIETRICH,
United States District Judge for the District of

Idaho, who tried said cause and entered said

judgment.

Assignment of Errors.

Plaintiff in error, Bunker Hill & Sullivan Mining

and Concentrating Company, hereby assigns the fol-

lowing errors conmiitted by the trial court

:

I.

The Circuit Court erred in entering judgment for

plaintiff herein for the sum of $3,397.02, with in-

terest and costs upon the verdict of the jury herein

and erred in entering judgment on the said verdict.

II.

The Circuit Court erred in withdrawing from the

jury all evidence tending to support the defense that

the timber in question had been cut by a citizen and

bona fide resident of the State of Idaho, from min-

eral land not subject to entry under other than the

mining laws, said timber being used within the State

of Idaho for mining in accordance with the Act of

June 3d, 1878, and the rules of the Secretary of the

Interior.

III.

The Circuit Court erred in denying to defendant

in the Court below the benefit of the second defense

set forth in its answer.
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IV.

The Circuit Court erred in denying defendant's

motion to enter a judgment for defendant notwith-

standing the verdict.

V.

The Circuit Court erred in giving the following

instruction to the jury

:

*'Now, cultivation of course may involve different

conditions, different circumstances. Sometimes it

might mean the planting of an orchard, sometimes

the growling of alfalfa, sometimes the growing of

wheat or oats, and sometimes the production of

grass. I do not say to you that the production of

grass is not a legitimate purpose, but where a home-

steader clears a large amount of land, much larger

than is necessary for plowing, and claims that he is

doing that for the purpose of pasture merely, you

should scrutinize w^hat he says in that respect, and

what he has done in that respect, carefully, for the

purpose of seeing whether or not he is really acting

in good faith, and, as you must see, it would be easy

to resort to that method as a mere pretext or cover

for fraud."

The following portion of said instruction was

error

:

''Where a homesteader clears a large amount of

land, much larger than is necessary for plowing, and

claims that he is doing it for the purpose of pasture

merely, you should scrutinize what he says in that

respect and what he has done in that respect, care-

fully for the purpose of seeing whether or not he is

really acting in good faith, and as you must see, it
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would be easy to resort to that method as a mere pre-

text or cover for fraud."

The said portion of the instruction was excepted

to and is erroneous because it unduly emphasized

that Messenger's testimony might be untrue, and

improperly advised the jury that a plan to use land

for pasture is more likely to be conceived in fraud

than the plan to use land for the raising of crops.

Wherefore, plaintiff in error prays that the said

judgment of the Circuit Court be reversed and said

Circuit Court either be ordered to enter judgment

dismissing the action, or grant a new trial.

MYRON A. FOLSOM,
J. H. FORNEY,

Attorneys for Plaintiff in Error.

[Endorsed] : Filed Dec. 2, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Northern Division.

BUNKER HILL & SULLIVAN MINING AND
CONCENTRATING COMPANY,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

Supersedeas and Cost Bond on Writ of Error.

Know all Men by These Presents: That we, the

Bunker Hill and Sullivan Mining and Concentrating

Company, a coi^oration, as principal, and the Fidel-
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ity & Deposit Compaii}^ of Maryland (a corporation

organized under the laws of the State of Maryland

for the purpose of doing business as a surety, which

said last named corporation has complied with the

statutes of the United States authorizing it to be-

come a surety of bonds in the Courts of the United

States), as surety, are held and firmh' bound unto

the United States of America, for the just and full

sum of Fifty-two Hundred Dollars ($5,200), to be

paid unto the said above-named United States of

America, its attorne3'S, officers or assigns, to which

payment well and trul}^ to be made we bind ourselves,

our successors and our assigns jointly and severally

firmly by these presents.

Sealed with our seals and dated this 4th day of

December, in the year of our Lord, 1909.

Upon the conditions that: Whereas, lately at a

session of the Circuit Court of the United States for

the District of Idaho, in a suit pending in said court

between the United States of America, and the

Bunker Hill & Sullivan Mining and Concentrating

Company, a corporation, a judgment was rendered

against said defendant upon the verdict of the jury

in the sum of $3,397.02 and costs amounting to

$201.87; and

Whereas, said defendant conceiving itself ag-

grieved thereby has obtained from said court a writ

of error to reverse and correct said judgment in that

behalf and a citation directed to the said above-

named ]3laintiff admonishing said plaintiff to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden at San
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Francisco, in the State of California, within the time

therein fixed; and

Whereas, an order has been entered requiring said

defendant to file supersedeas bond in the suni of Five

Thousand Dollars ($5,000) and a cost bond in the

sum of Two Hundred Dollars ($200) :

Now, the condition of the above obligation is such

that if the said Bunker Hill & Sullivan Mining and

Concentrating Company shall prosecute its said writ

of error to effect, and answer all damages and costs

if it fails to make its plea good in said court, then

the above obligation to be void ; otherwise to remain

in full force and virtue.

This bond is intended as a bond for costs on ap-

peal and as a supersedeas bond.

BUNKER HILL & SULLIVAN MININC
AND CONCENTRATING COMPANY,

By M. A. FOLSOM,
Its Agent and Attorney, and

FIDELITY DEPOSIT COMPANY OF
MARYLAND,

By JAS. A. WILLIAMS,
Attorney in Fact.

[Seal] Attest: W. S. McCUA,
General Agent.

The foregoing bond is hereby approved this 6th

day of December, 1909, and the same when filed shall

operate both as a bond for costs on appeal and as a

supersedeas bond.

FRANK S. DIETRICH,
Judge.
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[Endorsed]: Filed Dec. 4tli, 1909. A. L. Eicli-

ardson, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

THE BUNKER HILL & SIJLLIYAN MHSriNG
& CONCENTRATING COMPANY,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

Writ of Error [Original].

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honorable

the Judges of the Circuit Court of the United

States for the District of Idaho, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is

in the said Circuit Court, before you or some of you,

between the United States of America, plaintiff, and

the Bunker Hill & Sullivan Mining and Concentrat-

ing Company, a corporation, defendant, a manifest

error hath happened, to the great damage of the said

defendant, the Bunker Hill & Sullivan Mining and

Concentrating Company, a corporation, as by its

complaint appears, we being willing that error, if

any hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf do command you, if judgment be therein
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given that then under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same, to the

United States Circuit Court of Appeals, for the

Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 4th day of

January, 1910, in said Circuit Court of Appeals, for

the Ninth Circuit, to be then and there held, that the

record and proceedings being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 6th day of December, in the year

of our Lord one thousand nine hundred and nine.

[Seal] A. L. RICHARDSON,
Clerk U. S. Circuit Court for the District of

Idaho.

Allowed by: FRANK S. DIETRICH,
Judge.

[Endorsed] : (Original.) No. 395. In the Cir-

cuit Court of the United States for the District of

Idaho. Bunker Hill & Sullivan M. & C. Co., Plain-

tiff in Error, vs. The United States of America, De-

fendant in Error. Writ of Error. Filed Dec. 6th,

1909. A. L. Richardson, Clerk.
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Citation on Writ of Error (Original).

United States of America,

District of Idaho,—ss.

To the United States of America, and to Its At-

torney, C. H. Lingenfelter, Greeting:

Yon are hereby cited and admonished to be and

appear before the United States Circnit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from the date hereof,

pursuant to a writ of error filed in the clerk's office

of the Circuit Court of the United States, District

of Idaho, wherein Bunker Hill & Sullivan Mining

and Concentrating Company is plaintiff in error and

you are defendant in error, to show cause, if any

there be, why the judgment in the said writ of error

mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

Given under my hand at Boise in said District,

this 6th day of December, 1909.

FEANK S. DIETRICH,
Judge.

Service of the foregoing Citation by copy admitted

this 6th day of December, 1909.

C. H. LINGENFELTEE,
U. S. Atty.

[Endorsed] : (Original.) No. 395. In the United

States Circuit Court for the District of Idaho,

Northern Division. Bunker Hill & Sullivan M. &

C. Co., Plaintiff in Error, vs. United States of Amer-

ica, Defendant in Error. Citation on Writ of Error.
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M. A. Folsom, Attorney for Plff. in Error, Empire

State Building, Spokane. Wash. Filed on return

Dec. 6, 1909. A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly.

[Seal] Attest: A. L. RICHAEDSON,
Clerk.

[Certificate of Clerk U. S. Circuit Court to Tran-

script of Record.]

In the United States Circuit Court, Ninth Judicial

Circuit, District of Idaho.

THE BUNKER HILL & SULLIVAN MINING
AND CONCENTRATING COMPANY,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

I, A. L. Richardson, Clerk of the Circuit Court

of the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages,

numbered from 1 to 40 inclusive, to be full, true and

correct copies of the pleadings and proceedings in
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the above-entitled cause, and that the same together

constitute the transcript of the record herein upon
Writ of Error to the United States Circuit Court

of Appeals for the Mnth Circuit.

I further certify that the cost of the record herein

amounts to the smn of $32.70, and that the same has

been paid by the plaintiff in error.

Witness my hand and the seal of said court this

6th day of December, 1909.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 1799. United States Circuit

Court of Appeals for the Ninth Circuit. The Bun-

ker Hill & Sullivan Mining and Concentrating Com-

pany (a Corporation), Plaintiff in Error, vs. The

United States of America, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States Circuit Court for the District of

Idaho, Northern Division.

Filed December 13, 1909.

F. D. MONCKTON,
Clerk.


